
 

 

 
 
 
September 21, 2018 
 
 
Nadine Renbarger 
Associate Regional Administrator 
Midwest Division of Survey & Certification 
Centers for Medicare & Medicaid Services 
233 North Michigan Avenue, Suite 600 
Chicago, Illinois 60601-5519 
 
Dear Nadine, 
 
It has come to our attention that the CMS Regional Office for Region 7 has been having 
conversations with hospitals, either through direct or state agency correspondence, regarding the 
emergency department physician’s ability to assess a mental health emergency.  Specifically, 
hospitals have reported conversations where the surveyor has informed the ED physicians he/she 
is not “capable” of performing an assessment in which they may determine or rule out the 
presence of a psychiatric emergency.  This has been reported by hospitals that have inpatient 
psychiatric units, as well as those who do not.  In some instances, the hospital has either 
implemented costly telepsychiatry services in the ED, or has staffed the ED with mental health 
professionals (i.e. social worker, psychologists) when the physicians are undeniably capable of 
providing the screening examination and working with the health care team and the patient to 
determine ongoing care needs. 
 
In addition, hospitals have reported the rationale given for this requirement is based in 
EMTALA.  According to reports, the hospital is told they must be able to provide assessment 
and stabilizing care within the capabilities of the hospital.  While this is consistent with 
EMTALA language, it also is noteworthy that if a hospital is unable to provide a necessary 
consultation due to the lack of the specialty on staff or limited resources that are not available, 
this may be grounds for an appropriate EMTALA transfer.  Hospitals that have one physician on 
staff who covers a specialty cannot be expected to be available for ED patients in addition to an 
inpatient unit around the clock.  As mentioned, in some instances, this has resulted in one 
hospital that does not have an inpatient psychiatric unit being required to staff their ED around 
the clock with mental health social workers to determine if a psychiatric emergency exists due to 
another hospital in their system having an inpatient psychiatric unit.  Conversely, this logic 
seems to fall short where the hospital that does not have inpatient psychiatric services has been 
required to expend resources for a telepsychiatry service in the ED. 
 
In addition to concerns reported by hospitals, our local American College of Emergency 
Physician affiliate, MoCEP, has expressed concerns as well.  Based upon CMS logic, an ED 
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physician should never evaluate a patient with a behavioral health complaint – despite the fact 
that psychobehavioral conditions are among the core competencies an emergency physician must 
achieve for board certification – and, MoCEP members have reported the same or similar 
conversations with surveyors directly being threatened with an Immediate Jeopardy citation for 
the hospital and/or the personal threat of being reported for EMTALA violations. 
 
EMTALA does not require that every specialty be present in the emergency department to 
conduct an appropriate medical screening examination.  To date, we have not heard of a hospital 
receiving an EMTALA citation for allowing an emergency physician to screen for a cardiac 
episode or pregnancy-related condition.  It seems to be accepted that the medical screening 
examination is conducted by the emergency physician and a specialist called in as necessary for 
consultation or stabilizing treatment.  It is not clear why surveyors treat situations involving 
behavioral health screening differently. 
 
It should be noted that EMTALA requires an appropriate medical screening “within the 
capability of the hospital’s emergency department, including ancillary services routinely 
available to the emergency department . . .” 42 C.F.R. § 489.24(a)(1)(i).  While hospitals are 
required to maintain a call roster “in accordance with the resources available to the hospital,” the 
regulation does not require that one specialty physician serving the facility be on call 24 hours 
per day, seven days a week.  42 C.F.R. § 489.24(j).  Rather, that same provision anticipates 
instances in which a particular specialty is not immediately available, in requiring that a hospital 
have written policies and procedures to respond to precisely those situations.  Allowing a 
competent emergency physician to screen for the presence of an emergency mental health 
condition is a rationale policy that complies with the rule.  
 
It is our desire to work with CMS to provide safe care, which also is quality care.  CMS’ efforts 
to decrease unnecessary regulatory burden will surely be thwarted by increased, inconsistent 
scrutiny of remaining regulations coupled with a citation rate in our region far exceeding that of 
other regions.  We would be glad to discuss these and other opportunities with you at your 
convenience. 
 
Sincerely, 

 
Sarah Willson 
Vice President, Clinical and Regulatory Affairs 
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